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I. EDWARDS DOES NOT DISPUTE THE EXISTENCE OF AN 
ARBITRATION AGREEMENT GOVERNED BY THE FAA 
In his Appellee' s Brief, Plaintiff Joseph Edwards does not dispute that Seirus 
Innovative Accessories, Inc. ("Seirus" or "the Company'') and the Careys entered into a 
broadly framed arbitration agreement that covers all disputes arising out of or relating to 
the performance of the Careys' employment duties at Seirus. Nor does Edwards dispute 
that the arbitration agreement is governed by the Federal Arbitration Act ("FAA") or that 
any doubts regarding the scope of arbitration must be resolved in favor of arbitration. See 
Moses H. Cone Mem 'I Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25, 103 S. Ct. 
927 (1983). 
Edwards instead argues that the valid arbitration agreement does not apply here 
because he has carefully fashioned the allegations in the complaint to disguise the fact 
that it contains derivative claims belonging to the Company. Edwards also would have 
the Court overlook that the claims in the complaint rely on allegedly wrongful actions 
taken by the Careys as part of their role as officers of the Company (i.e., as employees). 
Those two circumstances, coupled together, bring Edwards' complaint within the reach 
of the arbitration agreement and his claims should be arbitrated. To the extent Edwards' 
arguments raise any doubts whether the claims are within the scope of the arbitration 
agreement, those doubts must be resolved in favor of arbitration. See id. 
The ruling of the trial court should be reversed, and the court instead should be 
directed to grant the Careys' motion to compel arbitration. 
-1-
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II. EDWARDS BRINGS CLAIMS ON BEHALF OF THE COMPANY 
Edwards' claims against the Careys' are claims that belong to Seirus as a 
corporation - they are derivative claims. They may be properly brought by a 
shareholder, but only on the Company's behalf. See Richardson v. Ariz. Fuels Corp., 614 
P.2d 636,639 (Utah 1980); Aurora Credit Servs., Inc. v. Liberty West. Dev., Inc., 970 
P.2d 1273, 1280 (Utah 1998). Because the claims in the complaint belong to the 
Company, the arbitration agreement applies to those claims. 
Even if similar claims could be brought directly by shareholders in certain 
circumstances, as Edwards argues in his brief, the allegations in the complaint show that 
Edwards' claims are, by nature, derivative. See Warner v. DMG Color, 2000 UT 102, 1 
19, 20 P.3d 868 (demonstrating the Court looks at the nature of the stockholder's claims 
to determine whether they are derivative or direct). The derivative nature of Edwards' 
claims is apparent first from the General Allegations of the complaint, that Edwards later 
incorporates into each cause of action. (See R. at 312 1 14 (Edwards alleges the Careys 
"have used the Company for their personal advantage rather than for the benefit of all 
shareholders, as required by statute/law, including engaging in unauthorized actions and 
self-dealing that placed their interests above the Company's interests."); R. at 313117 
(Edwards alleges his termination as an employee of Seirus was not "in the best interest of 
the company."); R. at 3141120, 22 (Edwards alleges "Michael Carey contended 
generally that the Company would benefit in the event of conversion of the promissory 
notes" but "did not demonstrate that the Company had, nor did it actually have, a 
pressing need for an equity infusion."); R. at 316-17 1130-31 (Edwards alleges the 
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Carey's purported motivation for "seizing control over the Company," which includes the 
Careys' actions with respect to executive compensation and corporate policy- classic 
derivative claims.).) 
Other allegations within the specific causes of action also show the derivative 
nature of Edwards' claims. For example, Edwards' first cause of action is for "Conflict 
of Interest Transactions." (R. at 318.) It is brought under Utah Code Ann. § 16-1 0a-
851 (2), which Edwards alleges "provides that the Court can enjoin, set aside, and/or 
award damages" if "a director's conflicting interest transaction ... is established to have 
been not fair to the corporation." (R. at 318 ,r 40 ( emphasis added).) The allegations that 
follow describe the unfairness to the corporation that supposedly resulted from the 
Careys' alleged conflict of interest: "Michael Carey would put himself in a position to 
control the appointment of the entire Board of Directors ... assuring ... exclusive 
control over all Board of Director decisions" (R. at 319 ,r 42), and "[the Careys] have left 
the Company in a position where they- and only they- are officers of the Company, 
thereby assuring that they control all of the Company's day-to-day decisions" (R. at 319 ,r 
43.) Edwards' conflict of interest cause of action fails to allege any injury to himself that 
is distinct from that suffered by the corporation and thus the claim is derivative. See 
Aurora Credit Servs., 970 P.2d at 1280. 
As to Edwards' second cause of action, for Breach of Fiduciary Duty, Edwards 
essentially re-alleges his conflict of interest claim. (See R. at 320 ,r 4 7 (" As part of their 
fiduciary duty, no director or officer can place himself or herself in a position that would 
subject him to conflicting duties or engage in self-dealing.").) Again, the injury is to the 
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Company. The third cause of action, for Removal of Directors Pursuant to Utah Code 
Ann. § 16-1 0a-809 is even more obviously derivative. (See R. at 321 if 54 (alleging the 
Careys "have engaged in dishonest conduct and/or a gross abuse of discretion in regard to 
the Company"); R. at 321 if 55 (alleging the removal of the Careys as directors "is in the 
best interest of the Company").) As to his fourth cause of action, for Deprivation of 
Preemptive Rights, although Edwards argues that the Company has no interest in the 
stockholder ownership proportions that resulted after the equity exchange (Appellee Br. 
17), the Company did have an interest in retiring the debt it owed to the stockholders. 
Again, a complaint regarding a corporate decision as to company debt is not direct but 
derivative. 1 
Edwards argues that under Utah law, claims are derivative only if the corporation 
is the party alleged to have suffered harm and also the party who would receive the 
benefit of the remedy. (See Appellee Br. 15-19.) As just discussed, Edwards' complaint 
alleges both of these points as to Seirus. The nature of Edwards' claims show they are 
derivative. Actions (such as Edwards' here) "alleging mismanagement, breach of 
fiduciary duties, and appropriation or waste of corporate opportunities and assets 
generally belong to the corporation." Aurora Credit Servs., 970 P.2d at 1280. Edwards 
cannot directly recover for alleged harm done to the Company. But if it is debatable 
1 Edwards concedes his declaratory relief claim should be treated the same as his first 
through fourth claims. (See Appellee Br. 15.) 
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whether Edwards' claims are also direct, any doubts must be resolved in favor of the 
claims being derivative to properly enforce the FAA. 2 See Moses H. Cone Mem 'l Hosp., 
460 U.S. at 24-25. 
III. EDWARDS' CLAIMS ARISE OUT OF THE CAREYS' EMPLOYMENT 
PERFORMANCE 
Edwards is wrong when he argues that his claims are not subject to arbitration 
because they "have nothing to do with the Careys' employment agreements with Seirus." 
(See Appellee Br. 7.) First, the arbitration agreements are broadly drawn, despite 
Edwards' argument otherwise. As relevant here, the agreements cover "any dispute or 
controversy arising out of or relating to any ... performance" of the employment 
agreements. (R. at 424 (Michael's agreement); R. at 474 (Wendy's agreement).) Under 
the law, this is a broadly stated arbitration agreement. See, e.g., Brown v. Coleman Co., 
220 F.3d 1180, 1184 (I 0th Cir. 2000) (holding arbitration clause covering "all disputes or 
controversies arising under or in connection with this Agreement" is a broad arbitration 
clause); Louis Dreyfus Negoce S.A. v. Blystad Shipping & Trading Inc., 252 F.3d 218, 
225-27 (2d Cir. 2001) (holding arbitration clause covering "[a]ny dispute arising from 
the making, performance or termination of this [agreement]" is a broad arbitration 
clause). 
2 Torian v. Craig, 2012 UT 63, ,Il6, 289 P.3d 479, cited by Edwards, does not change this 
result. That case was decided on summary judgment and did not involve an arbitration 
agreement like here. Based on the facts in Torian, the court held that the plaintiff was not 
precluded from bringing his claims directly against the defendant. Here, the court does 
not need to adjudicate whether Edwards' claims are in fact derivative or direct claims 
because Edwards has sufficiently alleged derivative claims to trigger enforcement of the 
arbitration agreement. 
-5-
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Second, the alleged wrongful acts by the Careys described in the complaint are 
actions that come within the performance of their employment agreements with Seirus. 
As the trial court recognized, the Careys' roles as officers overlapped with their roles as 
directors so that "it may be difficult to precisely determine which hat they were wearing 
at different times." (R. at 569.) Nonetheless, Edwards argues in his Brief of Appellee · 
that he artfully pleaded his claims to avoid implicating the Careys' roles as officers and 
thus, the arbitration agreements. 
But arbitrability turns on the underlying facts of a dispute, not on the legal theories 
a party advances based on those facts or the labels he places on his claims. Oldroyd v. 
Elmira Sav. Bank FSB, 134 F.3d 72, 77 (2d Cir. 1998). In their opening brief, the Careys 
discussed at length how the underlying facts here show Edwards' claims relate to the 
Careys' employment perfonnance. (See Opening Br. 18-21 (referencing, e.g., Michael 
Carey's justifications as the Company's CEO and President for terminating Edwards' 
employment and the Careys' exercise of their business judgment).) The Careys won't 
repeat that discussion here except to remind the Court that all ambiguities must be 
resolved in favor of arbitrability. See Armijo v. Prudential Ins. Co. of Am., 72 F.3d 793, 
798 (10th Cir. 1995) (holding "to acknowledge the ambiguity is to resolve the issue" in 
favor of arbitrability). 
Under the FAA, arbitration must be ordered unless it can be said "with positive 
assurance" that a dispute is not within the scope of the arbitration agreement. AT&T 
Tech., Inc. v. Conunc'ns Workers of Am., 475 U.S. 643,650, 106 S. Ct. 1415 (1986). 
Because it cannot be said with positive assurance that Edwards' claims do not touch on 
-6-
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the arbitration provisions included in the Careys' employment agreements, Edwards' 
claims against the Careys must be arbitrated. 
CONCLUSION 
For all of the reasons set forth above as well as in the Careys' opening brief, the 
Careys respectfully request that the Court reverse the trial court order denying their 
motion to compel arbitration, and on remand, order the trial court to instead grant the 
motion and dismiss or stay the action until the arbitration is resolved. 
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